
THEU OMPTNOLLUN SUNUUAL
O t 1111IITION OUP THE UNITED ETATEE

Zi ~UOUON$ ,JT&U 19 W
.AN INTC'. D... *aon.

PILE:' i-1870 TEs 19 197

MATTER OF: Kelly SUrvicou, Inc. - furchase Order lor
Secretarial Services

DICEaT: Federal Energy Abuisstration issueds.purchase
clider to Killy Servicest, inc. for services
o. one aecretary to avoid closing of Alaska
Tield Office during teak wsen all permanent
staff nuld ' eesway fre office. The rele-
tiouship cT -atd was tanttount to that of
employect-eployee. Agiincies should take
° malr and,4apropriateistac ~to prevent
this situatiom from occurring., However,
pcymitefor servic'si received uder the
ex iiting circuistances present smay be
e. gins eidsetive sttwts to secure

services through usual chanels had been
uasaucesmful.

This decision is in rpsponss'to a rsqqeant of Jima 9, 1976,
by Fr. L'yletI. rown, Uegiosal Certifying Officer, Federal ;
Energy Adaintitration (IRA), eiton %0 Seattle, WVashigtou, for
an advance decim'on as to the allonabilZ ty of a payment of
invoices irom-'Xlly Services, Inc., for profeusional. secretarial
services provided to FCA dei-ng the period of April 14 throuq;- 23,
'1976.

During thc week of A-,l 5, 1976 Cherie N brice; Chief,
Support Services Branch, wiasgibn]X, wa informed iSat *he-r
entire staff of the FRA Alaska Field Office was acheddu~ed to be
away fri'a the office during the period April 14 through! 4ril 23.
The field office wua staffed with only one clerical employee,
end she hid requested leave for that peried which culd not be
postponed. The rimaininm staff was scheduled to be away fw-r
the office dur'rg that tine.

A request.for certification for'& tporary *pyntmenc was
issued to the'Ciril Service Catissi'on oui!'A'ril: 9, 1916,- so that
a replacuunat fct the one clerical ewplojee could be hired to
prevreat the cloiang of the office duhng>ftbat time. Or April 12,
1976, the Civil Service Coonission *uthoised FSA to effect a
taorary appoinaemnt of one clerk-typist sirce it had no clerical
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personnel to rufer to MzA. The Utat btpioyueat A4macy of
Alaska wmi cont>'dted for a clerk-typht plyeoe to. be hired
under the 700-hour appointment authoriy but woe ucab1e to pro-
v1dea'ny asuistmnce. VIA also attwted unsucceasfully to
obtain the detail of a clerical eployee frnosthe bureau of
Nines, the Scviron ental Prot e'ion Agency, t6' Internal Revenue
Service, the *ederal Aviation Adainistration, and the Departnent
of Interior.

The record shows that on April 13, 19G'6, Purchase 0rdp
P3076014S0 wa issued to.%elly Services, 2nc., AnchorageAlaska,
for Oi6fessional secretarial services, for!ihe period of April 14
throughApril 23, 1976. for FEA's Alauka Field Offtice. Up P-Lca
the officer who'afthoriied the purchase, ozder, stated t4hat~;se;
utilissd this method of obtaining the needed services because
she was not authorized to send a Rigion)X; _pl6yee to Anchorage,
Alaska; becaiuextransportation find per diem uto mend a*lricil
person from Region X to Anchotge womuld bare coat approiisately
#00, plus usaery, wtile the Yally Serifce coAts were .. tiaated
at about $400;boecause she was not authoriued to close the
Alaska Field Office; and because the sale procediure had been
used by the Ceneral Seriicea Admiuitra tion (GSA) in 1974 when
the sme ctiicustaneis arose in the FIA Alaska Field Office and
GSA was Issuing FRA purchase orders. Subsequently FEA received
invoices from Kelly Services, Ine., for the services in the
total mount of $400.

ghe gneral rule established by decisions of i Offte
and; the, Cril 'Service Cc iiaion is that personal seivices may
not'be obtitned on a contrictual basis and must be'performd by
personnel played in iccordasnce with tth. ciil service and
c'liasification laws i. Hcwtver, in prior cames where It was
adninistratively deteniinedby the-Govenrient agency involved
thatt would be aui>;itantiilly mse economical, feasible, oe
necesisry by reason \ a" unsiua1 icAcacep to have the work
performed by non-GovenrnitTharties, and that was clearly deson-
strable, we have not objected to the procurement of such work
through'proper contract arronga;nt. iSee il Coup. Gen. 372
(1952); 43 idj. 390 (1963); 51 id. 561 (1972). A "proper'contract"
.'or services under such langu4ae has been recognized to be-one
in which thre relatituship establiehed between the Govenrent and
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the cootStct preael ts net. that of _wleynr sOd e[playe. gee
31 Cc. .Gen. 561 (1972).

The batsc ticuo is thiLter a contract creates what is tanta-
stint to -c epleyer- eployea relationship beten the Ooernnent
and th eployee of the contractor.' the criteria by which this
rlationahip Is judged are those net forth in 5 U.S.C. a 2105(a)
(1970), nmefly, as to hether aS individual iLB

1. ppoiated in the civil service by
a Federal officer or e6lyee;

-2. ;2 ngged in the perfortnce of a
Federal function unwaer\authority of law
or an xecutive act; and

-3. subject to-the aupervisiot of a
Federal officer or. eyVioyee while engaged
La the perfoerance of the duties of his
position.

ln order to assist egencies to detemaita whether a contract
estiblibeas an eiploymi-enployee relationship, the CMill Service
Commision-has listed six elaments. Those elelents, which are
got forth in FPM iatters 300-8, dated Decib~ber 12, 1967, and
300-12, dated August 20, 1968, are:

1. Psrfozuance on site.

2. Principal tools and equiprent
£unicshee by the Goverment.

3. Services are applied directly
to integral efforts of agencies or an
organizational subpart in furtherance of

saigned function or mihaion.

4. Compareble services. meeting
coeparable needs, are performed in the
*coe o: sisilar agencies using civil

ntrvice personnel.
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5. The nued for the type of service
provided can reasonably be expectad to last
beyond one year.

6 The inherent naty:e of th4 service,
or the -anner in which it't iproviied,
requtres directly or indirectly Oovene;ant
direction or supervision of contractor
employees in orders

a. To adequately protect the
Goverraent's interest, or

b. To retain control of the
function involved, or

c. To retain full pr.uonal
responsibility for the func-
tion supported in & duly
authorized Federal official
or employee.

The six elements r aitepripilly to thRW
2

third itatutory
criterion concerning sxp:er4v&ion of the eontriStor's empioyaO by
a Federal officer or euployee. Thetis, theprowecrtbed uuper-
vision is frequeintly evidenced by these eleonti. The absence
of any one or a number of them, however, would not man that
supervision is not permitted by thet'contract, or present in the
actual work performance, but only that there ia less likelihood
of its existence.

In applying the above tests to this case, we find that many
of the elements earsreaent. Whitwe recognize that there was
no direct appointment by a Federal officer or employee, the
existence of a right to supersiee'or actual. superaviuion would
be evidence that such an appotntment should have occured-.
While ttei-jndividual secretary here received only miniLmal '

tntiructions upon reporting for duty and 4Uttle'actual super-
vi'iidnt the *aency retained a right to control and uuperviue b r
Further, the services were much, a normally require"the proacribed
supervision, and the agency could have asked for a repiucemept if
she had been deterined to bt unsatisfactory. Accordingly, our
view Is that the relationship created here was tantet.unt to that
of eyploye!c-employee.
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The specific vwuchr may be cortif Ld for paymente, buver,
in vtew of the ecteunting circumstfnces and the indicated fotit-
factory performnace of the services for a cn pensetion LAte that
is conidered to be reasonable for the type of work perforcmd

temS faced vith a poteetial situation such as described by
the agncy, pppropriate end, tioely addnistrative ateps should
be undertaken to obtain services through the personnel cyste.
Leave and travel assiginents of eployeeu should be scheduled
in a manser to prevent a total absence of Federal personnel from
the office.

We have noted fron the record that several agencies in
Alaska may be engaged iu the ractice described in this deciuan.
Tberefore, since the Civil Service Commiseion hae the continuing
responsibility to aesure compliance with the Federal peruonnel
lars, ne are today furnishing the Comssiccon with a copy of this
decision.

ortthe United States




